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 1.  TIME:  9:00   CASE#: MSC14-02037 
CASE NAME: LOPEZ VS. SAVE MART 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT ON DEKRA LITE 
INDUSTRIES X CMPLT FILED BY ATG LIGHTING INC 
* TENTATIVE RULING: * 
 
 
             ATG Lighting’s Motion to Set Aside Default on Dekra-Lite Industries Inc.’s cross-
complaint is granted conditionally, pursuant to Code of Civil Procedure § 473.    
 
            The motion is granted on the condition ATG appears at the hearing, with a copy of the 
proposed pleading, in this case, a demurrer.  It is apparent from the documents filed that ATG 
prepared a demurrer (See Declaration of Cherie P. O’Reilly) and provided opposing counsel 
with a copy.  However, it appears that through inadvertence or mistake, ATG failed to include a 
copy of the demurrer in the documents filed with Court. 
 
  ATG’s request for sanctions in the amount of $1,000 is granted, pursuant to CCP § 473.  
ATG has provided unrefuted evidence that Dekra-Lite’s counsel, David Barch, had a 
conversation with ATG’s counsel, John S. Worden, regarding an open extension to file an 
Answer.  (Worden Decl., ¶8, and Exh. D attached thereto.)  It appears the default was taken as 
a result of miscommunication and confusion in the law office representing Dekra-Lite, which Mr. 
March admitted in a voicemail.  (Worden Decl., Exh. F.) 
 
  In its Opposition, Dekra-Lite asserts that David Barch, while associated with the law 
office representing Dekra-Lite, was never counsel of record for Dekra-Lite.  Even if he were not, 
it is clear Mr. Barch held himself out as such.  The Court’s record shows Mr. Barch signed 
Dekra-Lite’s Answer to Save Mart’s Cross-Complaint, which was filed on June 28, 2016.  Mr. 
Barch signed the Case Management Statement filed on October 11, 2016.  Mr. Barch signed as 
the attorney representing Dekra-Lite on the Cross-Complaint against ATG, filed on October 24, 
2016.  On October 27, 2016, Mr. Barch appeared by telephone at the Case Management 
Conference. 
 
 For the first time, Megan Symonds appeared as counsel for Dekra-Lite, when she filed 
the CMC Statement on January 18, 2017.  Ms. Symonds appeared by telephone at the CMC on 
February 6, 2017 indicating ATG had been served.  Ms. Symonds’ name appears nowhere on 
the Cross-Complaint, which indicates Mr. Barch as representing Dekra-Lite.  It was reasonable 
for ATG’s counsel to reach out to Mr. Barch.  It was Mr. Barch’s responsibility to inform him that 
another attorney in the office was handling the matter.   
 
 There is a letter sent by Ms. Symonds (Exh. C to Worden’s Decl.), dated February 21, 
2017 warning ATG that a default may be taken if ATG’s Answer was not on file within 30 days.  
According to the Proof of Service, ATG was not served with the Cross-Complaint until February 
22, 2017, which was signed by Mr. Barch and did not contain Ms. Symonds’ name on the Cross-
Complaint.    
 
  Nevertheless, Mr. Worden attached communications to his declaration that show Mr. 
Barch continued the interactions with Mr. Worden as if he were the attorney representing Dekra-
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Lite, after the February 21st letter. (Exh. D, page 5 attached to Worden Decl.)  On March 8, 
2017, Mr. Barch sent an email stating, “I am handling this matter going forward.”  (Exh. E, Page 
2, attached to Worden Decl.) So, it was reasonable for ATG’s counsel to rely on the 
representation by Mr. Barch that there was an open extension to file an Answer.   
 
 Clearly there was confusion among the counsels in the law office representing Dekra-
Lite.  It seems that when the issue was brought to counsels’ attention, Dekra-Lite could have 
withdrawn the default at any time prior to ATG’s filing this motion and ATG could have avoided 
the costs associated with the motion. The court is awarding sanctions to ATG pursuant to CCP 
§ 473(c)(1). 
 
 CCP 473 provides: 

 Whenever the court grants relief from a default, default judgment, or dismissal 
based on any of the provisions of this section, the court may do any of the 
following: 
(A)  Impose a penalty of no greater than one thousand dollars ($1,000) upon an 
offending attorney or party. 
 

 The Court declines to grant ATG’s request for payment of attorney’s fees. CCP § 473 
only provides for payment of attorney fees in the situation where the relief is based on the 
attorney’s affidavit of fault.  It states, “The court shall, whenever relief is granted based on an 
attorney’s affidavit of fault, direct the attorney to pay reasonable compensatory legal fees and 
costs to opposing counsel or parties.”  That is not the situation here.  The Court has imposed 
the maximum penalty under CCP § 473. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD P 
HEARING ON MOTION TO/FOR TAX COSTS SOUGHT BY SECURITAS SVC USA 
FILED BY EUGENE SPENCER 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

 3.  TIME:  9:00   CASE#: MSC15-01735 
CASE NAME: ANNA PARK VS. JEFFREY TRAYNOR 
HEARING ON MOTION TO/FOR SEAL CONFIDENTIAL SUPPLEMENTAL 
DECLARATION FILED BY JEFFREY TRAYNOR 
* TENTATIVE RULING: * 
 
Unopposed – granted.  
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 4.  TIME:  9:00   CASE#: MSC16-01837 
CASE NAME: WOODS VS. ANTIOCH UNIFIED SCHO 
HEARING ON MOTION TO/FOR QUASH SUBPOENAS FOR PROD OF MEDICAL 
RECORDS FILED BY RICHARD WOODS 
* TENTATIVE RULING: * 
 
 Attorney Joel Franciosa is appointed Discovery Referee pursuant to CCP § 639.  An Order for 
his appointment will be sent within 5 days from the date of this hearing.  Mr. Franciosa was 
assigned to the case as Discovery Facilitator through the Court’s program and made certain 
orders relating to the same issues raised by this motion.  Since orders have been made 
previously, the Motion to Quash is denied.  Mr. Franciosa will meet with the parties and 
determine the manner in which his prior order shall be implemented, including in camera review 
as he determines appropriate, as well as any new orders relating to those issues.  In addition, 
both attorneys are seeking sanctions.  Mr. Franciosa will also determine that issue after he 
makes his final Order relating to the discovery in this case.   

  

 5.  TIME:  9:00   CASE#: MSC16-02477 
CASE NAME: LIZANO VS. SINGH 
HEARING ON MOTION TO/FOR ORDER ALLOWING TRIMMING OF TREES & 
BUSHES FILED BY CHARANJIT SINGH 
* TENTATIVE RULING: * 
 
 Unopposed; however, proof of service filed 8/14/17 does not state date of service, and the 
Court is thus unable to determine whether or not service was timely. 

  

 6.  TIME:  9:00   CASE#: MSC17-00805 
CASE NAME: AMICUS WINE HOLDINGS VS KERRY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of AMICUS WINE 
HOLDINGS FILED BY KERRY J MURPHY, MARGARET S. MURPHY, DUMOL, 
* TENTATIVE RULING: * 
 

 Defendants’ demurrer to the First Amended Complaint (“FAC”) is sustained in part, with 

leave to amend, and overruled in part.  Any amended complaint shall be filed and served on or 

before October 4, 2017.  Counsel are directed to review and comply with CCP § 430.41 

regarding any future demurrers.  The basis for this ruling is as follows. 

This is an action for damages and rescission concerning an October 11, 2015 
investment agreement (the “Investment Agreement”), pursuant to which defendants sold their 
winery. 

 
Defendants’ Request for Judicial Notice of the Investment Agreement: 
 
The court grants this request subject to the limitations and qualifications set forth in 

footnote 2 of plaintiffs’ Opposition. 
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Fifth and Sixth Causes of Action, Conversion and Trespass to Chattels: 
 
The court overrules the demurrer to these causes of action. 
  
These causes of action concern plaintiffs’ allegations that defendants have destroyed or 

retained emails and other documents that have independent value to plaintiffs, separate from 
use as proof of plaintiffs’ other causes of action.  These causes of action require that defendants 
have exercised wrongful dominion or control over, or have substantially interfered with, property 
belonging to plaintiff DuMol Winery, LLC (“DW”).  (Lee v. Hanley (2015) 61 Cal.4th 1225, 1240 
(conversion); Thrifty-Tel, Inc. v. Bezenek (1996) 46 Cal.App.4th 1559, 1566 (trespass to 
chattels).  They require that plaintiffs have suffered damages as a result of that conduct.  (See 
CACI 2100 (conversion); 2101 (trespass to chattels).) 
 

The FAC alleges these elements.  It alleges that, as part of the purchase, plaintiff DW 
acquired the winery’s Intangible Assets, defined to mean “all other assets” owned by the winery 
“and used in the ordinary course of business.”  (FAC, ¶ 43.)  However, defendant Murphy has 
failed to turn over emails and other non-privileged documents related to the business before 
June 2015 and he has actively prevented the archiving of emails thereafter, resulting in plaintiffs’ 
loss of 20 days’ worth of emails after June 2015.  (¶ 44 – 50.)  Finally, the FAC alleges that 
because of these actions plaintiff DW has suffered damages in an amount to be proven at trial.  
(¶ 51.)  Therefore, superficially at least, these claims state a cause of action.   

 
However, defendants argue that the demurrer should be sustained because these 

causes of action are just disguised attempts to state an improper cause of action for spoliation 
of evidence. 

 
In Cedars-Sinai Medical Center v. Superior Court (1998) 18 Cal.4th 1, 17, the California 

Supreme Court held that “there is no tort remedy for the intentional spoliation of evidence by a 
party to the cause of action to which the spoliated evidence is relevant, in cases in which . . . the 
spoliation victim knows or should have known of the alleged spoliation before the trial or other 
decision on the merits of the underlying action.”   

 
In addition, subsequent cases have held that a plaintiff may not plead around this rule 

merely by using a different label for his cause of action.  The court can ignore the label that 
plaintiff has placed on the cause of action and determine that, despite what plaintiff calls it, the 
claim is just an improper cause of action for spoliation of evidence.  (See Rosen v. St. Joseph 
Hospital of Orange County (2011) 193 Cal.App.4th 453, 462.) 

 
That said, there are limits on what constitutes a cause of action for spoliation of 

evidence.  The California Supreme Court has rejected a cause of action for spoliation of 
evidence because of a concern about “expanding tort liability to include litigation-related 
misconduct other than malicious prosecution.”  (See Temple Community Hospital v. Superior 
Court (1999) 20 Cal. 4th 464, 471; Cedars, supra, 18 Cal.4th at 8-9.)  

 
However, not every case regarding the destruction of documents constitutes such a 

cause of action or involves litigation-related misconduct.  A seller could not agree to sell patents, 
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trade secrets, customer lists, historical papers, or other valuable documents to a buyer, 
intentionally destroy them after being paid the purchase price, and yet avoid being subject to 
liability.  (See Temple, supra, 20 Cal.4th at 477 (“To the extent third parties may have a 
contractual obligation to preserve evidence, contract remedies, including agreed-upon liquidated 
damages, may be available for breach of the contractual duty”); see also Cooper v. State Farm 
Mutual Automobile Ins. Co. (2009) 177 Cal.App.4th 876, 892, 894 (“while there may be no 
general tort duty to preserve evidence, this ‘does not preclude the existence of a duty based on 
contract.’”)  Cedars does not bar such a claim, and this is the claim that plaintiffs have alleged. 

 
Whether plaintiffs will be able to prove that the documents have value independent from 

proof as evidence of defendants’ alleged fraud or other wrongdoing or that plaintiffs have been 
damaged in their business, rather than in their ability to prove they have been damaged in their 
business, is for summary judgment or trial.  For purposes of this demurrer it is sufficient that 
plaintiffs have alleged such value and damage.  (See FAC, ¶ 51, 54.) 
 

The cases that defendants cite do not bar the result that the court has reached.  In 
Rosen v. St. Joseph Hospital of Orange County (2011) 193 Cal.App.4th 453,462-463, the 
plaintiff sued a bus company alleging that it was liable for an accident which created a tear in 
her carotid artery, causing her to suffer a stroke.  She lost that lawsuit because the jury found 
that the bus company did not breach any duty of care it owed her.  Later, she sued her treating 
vascular surgeon for conversion, alleging he had colluded with the defense attorney in the bus-
accident case to destroy the angiogram that she needed to prove causation in the original 
action.  The court sustained a demurrer to this claim without leave to amend, and the Court of 
Appeal affirmed.  The court said that plaintiff essentially alleged the defendants “engaged in 
intentional spoliation of evidence by converting the angiogram and concealing evidence critical 
to [plaintiff’s] case against the [bus company.]”  It said the plaintiff did not dispute this, she only 
complained that she should have been given leave to amend to allege a claim for breach of an 
implied contract.  The court held that only an express contract would do.  

   
Here, the FAC alleges that defendants made an express agreement to turn over 

intangible assets, including emails.  Thus, the duty to turn over emails is an express rather than 
an implied promise.  Further, the duty to do so was not in order to preserve such documents as 
evidence for a claim (although an express agreement for that purpose would suffice, as shown 
by Cooper); it was to preserve them for purposes of supplying all the consideration for the 
purchase price.  Thus, in contrast to the situation in Rosen, the thrust of the causes of action 
here is not litigation-related misconduct (the destruction of evidence to undermine litigation), but 
contractually related misconduct (breach of a promise that resulted in the buyer’s receiving less 
than he paid for).   
 

The court recognizes that plaintiffs may merely be engaging in artful pleading and it is 
cognizant of the complications that the Court foresaw in Cedars and Temple. (See Cedars, 
supra, 18 Cal.4th at 16; Temple, supra, 20 Cal.4th at 470-471.)  While the same concerns do not 
necessarily apply if plaintiffs’ damages are not the impact of the destruction of documents on 
their case but rather on their business, the court stands ready to reevaluate these causes of 
action carefully should the matter come before it again on a motion for summary adjudication.  
However, the causes of action are sufficiently alleged for purposes of demurrer.  Defendants 
have cited no authority requiring plaintiffs to allege damages with any more specificity than they 
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have. 
 
 Seventh Cause of Action, Breach of the Implied Covenant of Good Faith and Fair 
Dealing:  
 
 The court sustains the demurrer to this cause of action with leave to amend. 
 
 A cause of action for breach of the implied covenant of good faith and fair dealing 
requires that plaintiff allege the defendant unfairly interfered with the plaintiff’s right to receive 
the benefits of the contract.  (CACI 325.)   
 
 However, such a claim that merely duplicates a breach of contract claim is superfluous 
and should be dismissed.  (Bionghi v. Metro. Water Dist. (1999) 70 Cal.App.4th 1358, 1370.)  
Further, to the extent that such a claim is merely a disguised claim for spoliation, it should also 
be dismissed.  (See the ruling on the causes of action above.) 
 
 Here, the FAC alleges that defendant Murphy unfairly interfered with plaintiffs’ right to 
receive benefits under the Investment Agreement by:  (a)  continuing to conceal the full extent of 
the materiality of the materially false representations and omissions described in paragraphs 19-
22 of the FAC; (b) failing to deliver his entire agreement with his former partner; (c) withholding 
emails and other non-privileged documents; and (d) attempting to delete emails and turning off 
the archiving feature.  All of this “had the effect of making the business more difficult to operate . 
. . making damages caused by Defendants more difficult to identify, assess and remediate.” 
 

These allegations fail to state a permissible claim for breach of the covenant of good 
faith and fair dealing.  The allegation that defendant continued to conceal the 
misrepresentations or their importance is superfluous to the claims for misrepresentation.  This 
conduct caused no separate damages, but at best merely delayed discovery of the cause of 
action.  The next two allegations ((b) and (c)) are either just impermissible (Rosen, supra) or 
superfluous (Bionghi, supra) allegations of an implied agreement to preserve and turn over 
records when the previous two causes of action allege an express agreement to do so.  The 
final allegation, (d), betrays too clearly a disguised spoliation claim (the conduct made “damages 
more difficult to identify [and] assess”).  The conduct either damaged the business or it did not.  
If it merely hampered plaintiffs’ ability to prove damages to the business, that is a spoliation 
claim, not a permissible breach of contract or conversion claim.  

 
The court agrees that the parties have not identified a term of the Investment Agreement 

by which defendant expressly agreed not to turn off the archiving feature.  One reason the court 
grants leave to amend is that if turning off that feature harmed the business rather than merely 
made it more difficult to prove defendant harmed the business, that conduct may support a 
cause of action for breach of the covenant of good faith and fair dealing. 
 
 Eighth Cause of Action, Rescission: 
 
 The demurrer to this cause of action is overruled. 
 

Defendant argues that as a result of the sale of the winery, two employees came 
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collectively to own 10% of the corporation and they have not been made parties to this action.  
Therefore, without the inclusion of these necessary parties, plaintiffs cannot return all the assets 
they received, which is a requirement for rescission.  (See CCP § 389, defining who are 
necessary parties.)   

 
Plaintiffs claim these employees, Pillsbury and Smith, are not necessary parties because 

they did not sign the Investment Agreement; that plaintiffs received only 90% of the shares of 
the winery as a result of the Investment Agreement; and that plaintiffs are capable of returning 
those shares. 

 
To be entitled to rescission, a party must restore or offer to restore everything of value 

that he received under the agreement.  Exceptions to this requirement exist, however.  (See 
Nmsbpcsldhb v. County of Fresno (2007) 152 Cal.App.4th 954, 960, 961 (citing a prior case 
where the buyer was unable to return the personal property he purchased because he had 
already sold it to someone else; 1 Witkin, Summary of California Law (10th Ed. 2005), Contracts, 
§ 941, p. 1036 (exception (5)). 
 
 The Investment Agreement lists the parties to the agreement.  The list does not include 
Pillsbury and Smith.  The Agreement states that DuMol Winery, LLC (“DW”) is one party and 
DuMol Wine Company, LLC (“DMWC”), another.  It then goes on to state:  “Tom Pillsbury . . . is 
referenced herein as the parties contemplate that Pillsbury will be an owner of DW and DWMC, 
at the First Closing and Andy Smith . . . is referenced herein as he is an owner of [DuMol Wine, 
Inc.] . . . and it is anticipated that Smith will be an owner of DW and DWMC.” 
 
 The court evaluates a demurrer based solely on the face of the complaint and the 
matters of which it may take judicial notice.  (Rea v. Blue Shield of California (2014) 226 
Cal.App.4th 1209, 1223.)  It is not evident based on these materials that plaintiffs will be unable 
to return all the consideration they received if rescission is granted.  Therefore, the demurrer is 
overruled. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-00805 
CASE NAME: AMICUS WINE HOLDINGS VS KERRY 
HEARING ON OSC RE: PRELIMINARY INJUNCTION FILED FROM EX PARTE BY 
ATTY FOR PLTFS 
* TENTATIVE RULING: * 
 
 Plaintiffs’ Motion for a Preliminary Injunction is granted on the conditions stated at the 
end of this ruling.  In reaching this ruling, the court has not considered any papers filed after 
September 13, 2017. 
 

A preliminary injunction may be granted, among other situations, where an act during 
litigation would produce great or irreparable injury, pecuniary relief would not afford adequate 
relief, or it would be extremely difficult to ascertain the amount of compensation that would 
afford adequate relief.  (CCP § 526 (a)(2), (4), (5).) 

 
The court should evaluate two interrelated factors when deciding whether to issue a 
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preliminary injunction.  “The first is the likelihood that the plaintiff will prevail on the merits at trial. 
The second is the interim harm that the plaintiff is likely to sustain if the injunction [is] denied as 
compared to the harm that the defendant is likely to suffer if the preliminary injunction [is] 
issued.”  (Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 286.)  Regarding the former 
factor, plaintiff must establish a “reasonable probability of success on the merits.”   (Jessen v. 
Keystone Sav. & Loan Ass'n (1983) 142 Cal. App. 3d 454, 459.) 

 
“The trial court's determination must be guided by a ‘mix’ of the potential-merit and 

interim-harm factors; the greater the plaintiff's showing on one, the less must be shown on the 
other to support an injunction.  (Butt v. State of California (1992) 4 Cal.4th 668, 677-678.)  

 
The plaintiff has the burden to prove all elements necessary to support issuance of a 

preliminary injunction.  (O'Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 1481.)  
“Generally, the ruling on an application for a preliminary injunction rests in the sound discretion 
of the trial court. . .  (IT Corp. v. County of Imperial (1983) 35 Cal.3d 63, 69.) 
 

Here, plaintiffs argue they will probably prevail on their claim for deceit and prior material 
breach of the contract and that any such breach discharges their obligation to continue to pay 
installments on the purchase price.   Defendants argue that plaintiffs bargained away their right 
to claim offsets or contractual defenses and that defendants are entitled to sell the Collateral 
immediately because of plaintiffs’ admitted failure to pay a secured amount of $9.25 million that 
is currently due. 

 
The Investment Agreement sets various conditions on the obligations of the buyers.  

These include that all “representations and warranties of the [sellers]” were true and that 
through the date of the First Closing there was no “material adverse change in the Business and 
the condition . . . of the . . . assets or operation” of the business.  (Ex. A to plaintiffs’ Opp., 
Investment Agreement, § 21, 21.1, and 21.4.)  The chief problem according to plaintiffs’ 
evidence is that sellers were aware, and buyers unaware, that eight different wines had been 
adversely affected by a spoilage yeast called Brett, and that portions of the seller’s inventory 
needed to be recalled, destroyed, or sold at a discount, contrary to the winery’s reputation as a 
seller of premium wines.   

 
While it is disputed, this evidence, if believed, would support a judgment for plaintiffs for 

misrepresentation.   
 
In addition to their denial of any actionable misrepresentation, defendants base their 

Opposition on section 23.2 of the Investment Agreement.  In pertinent part, that section states, 
“[Sellers] shall . . . indemnify . . . Buyer, at all times after the First Closing against (i) all losses . . 
. [and] damages . . . resulting from any inaccuracy or breach of any representation or warranty 
of [Sellers]  contained in this Agreement [and] (ii) all Losses resulting from any breach of any 
covenant . . . in this Agreement . . . .”  Section 23.3 then goes on to provide that the Buyer may 
“shall have the right to one or more claims for indemnification . . . on or prior to the applicable 
Survival Date by delivering notice of such claim . . . .”  If the sellers dispute the claim, the parties 
“shall meet and endeavor to resolve the dispute” and Sellers “shall pay indemnity obligations in 
cash with 30 days of the final determination of a claim . . .”   
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Section 23.3 does not state how a claim will be finally determined if the parties do not 
resolve the dispute on their own.  Further, while it states that the buyer “shall have the right” to 
make such an indemnity claim, it does not state that this is the exclusive manner in which the 
buyer may resolve a contractual dispute or claim that its obligations are discharged by a prior 
material breach by the seller.   

 
Therefore, the court rejects defendants’ argument that the buyers contracted away their 

right to claim their performance was excused by a prior material breach until after a final 
determination of a claim for indemnification under the Investment Agreement.  The court has 
reviewed the Sipos Declaration explaining how the Agreement evolved (see ¶ 10 and 11 of that 
declaration), but relies on the integration clause, section 27.11, for purposes of this motion.   
 

Turning to the balance of harms, plaintiffs argue that if defendants are permitted to sell 
the collateral, the business and its reputation will suffer, plaintiffs will lose their controlling 
interest in the business, and defendants may themselves buy back the shares.  If this occurs, 
defendants will retake control of the business they sold while keeping the more than $20 million 
already paid.  They will be in a position to effectively end the litigation as the now controlling 
owner of the LLC that is one of the plaintiffs.   

 
Defendants argue that plaintiffs have shown by their pleadings that damages are an 

adequate remedy and thus that plaintiffs will not suffer irreparable harm. Excepting one count, 
the FAC states a claim for damages only; and that other count is for plaintiff to rescind the sale 
and rid itself of, rather than retain, the business. 

 
The court finds that the harm to plaintiff Amicus will be great if the injunction is not 

granted, whereas the harm to defendants will be small if the injunction is granted.  While it has 
ruled certain portions of the Renaudin Declaration inadmissible, the court finds the arguments of 
counsel that parallel these sections persuasive.  It also finds that plaintiffs may be harmed in 
various ways, and plaintiff Amicus may lose all, or the controlling, interest in the winery if the 
injunction is not granted as well as forfeit the money it has paid thus far. On the other hand, 
defendants’ only damage if the injunction is granted will be a delay in selling the collateral. 
 
 Given the disparity in the harm and the at least minimal showing of validity of the claim, 
the court grants the injunction on the condition that on or before September 29, 2017, plaintiffs 
post an undertaking of $500,000.  The court has set the amount of the undertaking based on the 
considerations discussed in Oiye v. Fox (2012) 211 Cal.App.4th 1036, 1061-1062.      

   
Rulings on Evidentiary Objections 
 
The following rulings are made for purposes of this motion only. 
 
1 – Overruled.  However, the court considers this only as evidence that Murphy never 

disclosed this information, not that the information was true.   
2 – Overruled. 
3 – Sustained. 
4 – Overruled.  
5 – Overruled.   
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6 – Sustained as to the words starting with “reflecting.”  Overruled as to the rest.  
7 – Overruled.   
8 – Sustained.   
9 – Overruled. 
10 – Overruled. 
11 – Overruled.   
12 – Overruled. 
13 – Overruled. 
14 – Overruled. 
15 – Overruled. 
16 – Overruled.  Allowed for the purpose of explaining why he applied for the permission 

he did. 
17 – Sustained. 
18 – Overruled. 
19 – Overruled. 
20 – Overruled. 

 21 – Overruled. 
22 – Sustained.   
23 – Overruled.  Allowed as to the declarant’s belief, with its weight judged by the 

admissibility of the facts later or independently shown. 
24 – Overruled. 
25 – Overruled. 
26 – Sustained. 
27 – Sustained. 
28 – Sustained. 
29 – Sustained. 
30 – Sustained. 
31 – Sustained except as to the words, “Amicus is a guarantor on its current line of 

credit” 
32 – Sustained. 
33 – Overruled, but read as explaining why he directed the destruction and not as proof 

of the matter asserted. 
34 – Overruled, but read as explaining why he sold the wine at a discounted price and 

not as proof of the matter asserted. 
35 – Overruled. 
36 – Overruled, but read as being true only so far as this witness knows. 
37 – Same as 36. 
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 8.  TIME:  9:00   CASE#: MSC17-01115 
CASE NAME: WILLIAMSON VS SWEET 
HEARING ON DEMURRER TO COMPLAINT of WILLIAMSON FILED BY JUDITH 
SWEET 
* TENTATIVE RULING: * 
 
 Unopposed – granted.  Plaintiff shall file an amended complaint within 10 days from the date of 
this hearing. 

  

 9.  TIME:  9:00   CASE#: MSL12-03493 
CASE NAME: TARGET VS DUMMER 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS FILED BY KARI 
L DUMMER, TIMOTHY DUMMER 
* TENTATIVE RULING: * 
 
 Moot – see Line 10. 

  

10.  TIME:  9:00   CASE#: MSL12-03493 
CASE NAME: TARGET VS DUMMER 
HEARING ON MOTION TO/FOR DISMISS FOR FAILURE TO SERVE SUMMONS & 
COMPLAINT FILED BY KARI L DUMMER, TIMOTHY DUMMER 
* TENTATIVE RULING: * 
 
 The motion to dismiss is granted.  More than 5 years have passed since the complaint was 
filed. 

  

11.  TIME:  9:00   CASE#: MSN17-1071 
CASE NAME: DOCTOR'S ASSOCIATES VS. TRIPAT 
HEARING ON MOTION TO/FOR AMENDED JUDGMENT AND FOR NON-MONETARY 
JDMT FILED BY DOCTOR'S ASSOCIATES INC. 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 
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12.  TIME:  9:00   CASE#: MSN17-1335 
CASE NAME: HEREDIA VS GHANBARI 
HEARING ON PETITION TO/FOR COMPEL RESPONDENT TO ATTEND 
ARBITRATION FILED BY EMILIO HEREDIA, ANA HEREDIA 
* TENTATIVE RULING: * 
 
  

Petitioners Emilio and Ana Heredias’ petition to compel arbitration is granted. The parties 

are ordered to arbitrate all their claims, including any contract claims related to the sale of the 

property and also any claims for construction defect or right to repair.  

There is a valid arbitration agreement between the parties. (Residential Purchase 

Agreement ¶26(B) attached as Ex. A to the Renn and Estrada declarations.) The parties do not 

dispute this and instead Respondents argue that the arbitration agreement covers only contract 

claims and does not include construction defect or right to repair claims.  

 Once the Court determines that there is a valid arbitration clause, it becomes the 

opposing party’s burden to “demonstrate that an arbitration clause cannot be interpreted to 

require arbitration of the dispute. In other words, an order to arbitrate a particular grievance 

should not be denied unless it may be said with positive assurance that the arbitration clause is 

not susceptible of an interpretation that covers the asserted dispute.” (Bigler v. Harker School 

(2013) 213 Cal.App.4th 727, 738 (internal quotation marks and citations omitted).) Thus, 

Respondents have the burden of showing that the arbitration agreement in this case does not 

include construction defect or right to repair claims.  

The arbitration agreement in this case applies to “any dispute or claim in Law or equity 

arising between [Petitioners and Respondents] out of this Agreement or any resulting 

transaction”. (Residential Purchase Agreement ¶26(B).)  

Although not cited by the parties, the court finds guidance from Johnson v. Siegel (2000) 

84 Cal.App.4th 1087. In Johnson the court considered at the same language that was used in 

this case in a real estate dispute. There the buyer of a single family home sued the sellers for 

intentional and negligent misrepresentation relating to the failure to disclose problems on the 

property. (Id. at 1089.) The sellers sought summary judgment by arguing that the claims should 

be have been arbitrated. (Id. at 1089.) The Court of Appeal agreed and held that the parties’ 

dispute was covered by the arbitration clause. (Id. at 1094.) Although Johnson did not address 

the exact same claims as raised in this case, it looked at the same arbitration provision and 

noted that it was “extremely broad.” (Id. at 1094.) Thus, Court also finds that the arbitration 

clause in this case is broad and covers both contract and non-contractual claims raised by the 

Petitioners.  

Respondents’ reliance on Rice v. Downs (2016) 247 Cal.App.4th 1213 is misplaced. 

There, the court looked at the language used in the arbitration clause and similar, but broader, 

language used elsewhere to discuss jurisdiction. (Id. at 1218.) The court concluded that the use 
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of different words discussing jurisdiction and arbitration meant that the arbitration clause was 

narrow. (Id. at 1226.) Thus, the court’s ruling was based on the entire language in the contact 

and not solely on the words in the arbitration section. Respondents have not shown how reading 

the entire contract here would narrow the arbitration clause. In fact, if the Court reads beyond 

section 26(B) it finds additional support for the broad interpretation of the arbitration clause. 

Section 26(C) of the arbitration agreement includes specific exclusions from arbitration. If the 

parties had intended that construction defect claims be excluded from arbitration they could 

have said so in the exclusions sections. They did not. This suggests that the parties did not 

intend to exclude the construction defect and right to repair claims from the arbitration 

agreement.  

Respondents’ reliance on Tracer Research Corp. v. Nat'l Envtl. Servs. Co. (9th Cir. 

1994) 42 F.3d 1292 is also misplaced. There the arbitration clause included “any controversy or 

claim arising out of this Agreement”. (Id. at 1295.) The language here is broader than that 

included in Tracer and includes claims “arising between [Petitioners and Respondents] out of 

this Agreement or any resulting transaction”.  

Respondents have also argued that the construction defect and right to repair claims by 

Petitioners lack merit. These arguments are not relevant to the issue currently before this Court. 

(See, e.g. California Correctional Peace Officers Assn. v. State of California (2006) 142 

Cal.App.4th 198, 205 (“Section 1281.2 expressly forbids the court from reaching the merits of 

the parties' dispute, instructing that ‘[i]f the court determines that a written agreement to arbitrate 

a controversy exists, an order to arbitrate such controversy may not be refused on the ground 

that the petitioner's contentions lack substantive merit.’ ”).)   

Respondents also argue that Code of Civil Procedure § 1298.7 prevents construction 

defect claims from being arbitrated. However, Respondents have not shown why section 1298.7 

should apply here. The arbitration agreement in this case states that “[e]nforcement of this 

agreement shall be governed by the Federal Arbitration Act.” As our Supreme Court has 

explained, “[o]ne of the consequences of the FAA's applicability is its effect on Code of Civil 

Procedure section 1298.7, which allows a purchaser to pursue a construction and design defect 

action against a developer in court, even when the parties have signed a real property purchase 

and sale agreement containing an arbitration clause. …[T]he FAA would preempt its application 

here because it discriminates against arbitration. (See Shepard v. Edward Mackay Enterprises, 

Inc. (2007) 148 Cal.App.4th 1092, 1095.)”  (Pinnacle Museum Tower Assn. v. Pinnacle Market 

Development (US), LLC (2012) 55 Cal.4th 223, 235-236.) Therefore, this Court finds that the 

FAA pre-empts section 1298.7 in this case.   

Respondents argue that they should not be forced to arbitrate the construction defect 

and right to repair claims because the Respondents intend to sue third-parties that are not 

signatories to the arbitration agreement. It is not clear what Respondents expect the Court do to 

with this information and under what legal authority. In addition, the Court is unaware of legal 
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authority that would allow it to refuse arbitration based on the possibility that a court case may 

be filed in the future.   

Respondents have also suggested that their declarations should be considered as parol 

evidence. Respondents have not shown that the language in the arbitration agreement is 

ambiguous. Nor have Respondents explained what portions of their declarations should be 

considered and why the Court should consider them.   

Respondents filed an unapproved sur-reply. The Court in its discretion has read this 

brief, however, sur-replies should not be filed unless explicitly permitted by court order.  

Therefore, the Court finds that Respondents have not carried their burden of showing 

that the arbitration agreement in this case does not include both Petitioners’ contractual and 

non-contractual claims.  

Finally, there appears to be dispute about whether the parties should arbitrate before the 

American Arbitration Association (AAA) or JAMS. On this issue, the parties are ordered to meet 

and confer on or before September 29, 2017. This meet and confer must include an in person 

meeting or telephone call between the attorneys. If the parties cannot reach an agreement, each 

side may file a brief of no more than 7 pages explaining why their chosen arbitration service 

should be used. The briefs should be filed and served by October 6, 2017.  The Court will hold a 

hearing on this issue on October 18, 2017 in Department 9 at 9:00 a.m. A tentative ruling will be 

issued the Court day before the hearing and any party that wishes to contest this ruling must 

follow the normal procedures for doing so. If the parties reach an agreement they should file a 

joint statement indicating that an agreement has been reached and requesting that the hearing 

be taken off calendar. This statement must be filed no later than October 6, 2017. 

  

13.  TIME:  9:00   CASE#: MSN17-1515 
CASE NAME: HAYES VS SAFEWAY INC 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 In view of the minor nature of the injury and complete recovery, no appearance is necessary 
and the Court has signed the Order Approving the Compromise.   

  

14.  TIME: 10:00   CASE#: MSC16-00158 
CASE NAME: TAMASHII RAMEN VS. PACIFIC INF 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of TAMASHII RAMEN 
HOUSE, LLC FILED BY PACIFIC INFINITY COMPANY, INC, TERRY KWONG, 
* TENTATIVE RULING: * 
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 Defendants and Cross-Complainants Orchid Bowl Café, LLC, Pacific Infinity Company, 
Inc. and Terry Kwong’s demurrer to the First Amended Complaint is sustained in part and 
overruled in part.   
  
 As to the 1st, 2nd, 4th, 5th, 6th, 7th, 8th, 9th, 11th and 12th causes of action against Orchid 
Bowl, the demurrer is sustained without leave to amend.  This court recently granted 
Defendants’ motion to strike the Doe Amendment to the Complaint in which Orchid Bowl was 
added as Doe 1.  Plaintiffs do an end-run around that ruling by simply adding Orchid Bowl as a 
Defendant in an amended pleading.  That changes nothing.  Ten of the thirteen causes of action 
against Orchid Bowl are untimely.  The arguments made by Plaintiffs in opposition to the 
demurrer are the same ones made by Plaintiffs in support of their Doe amendment.  The court 
fully addressed those arguments in the previous motion, including why Plaintiffs knew, or should 
have known, about Orchid Bowl and their causes of action against it and why Defendants are 
not estopped to raise the timeliness of the amendment and now the addition of Orchid Bowl as a 
party due to its discovery responses.  All of Plaintiffs’ arguments were considered on the prior 
motion, which was granted.   
   
 The FAC continues to allege that the parties’ relationship started in or about April 2013, 
when Plaintiffs entered into an oral partnership agreement with the Defendants whereby the 
parties would open and operate a Tamashii restaurant in Richmond, California.  (FAC, 
paragraph 21)  By December 2013, they became aware of Mr. Kwong’s “material breaches of 
the partnership agreement” and his alleged “scheme . . . to take and appropriate the Fungs’ 
concept.”  (FAC, paragraphs 36-40)  The parties stayed in business with the Defendants until 
about mid-January 2014, at which point Mr. Kwong “excluded” them from the Richmond 
Tamashii, “stole” one of the chefs who used to work at Plaintiffs’ Sherman Oaks Tamashii and 
continued running the restaurant using the Tamashii name and recipes.  (FAC, paragraphs 41, 
121, 122) 
 
 Plaintiffs’ knew about the existence of Orchid Bowl and its relationship to their claims no 
later than December 2013, since the evidence in the prior motion clearly showed that Plaintiffs 
had drafted the License and Royalty Agreement between Tamashii Ramen House and Orchid 
Bowl.  Plaintiffs’ FAC alleges, inter alia, a cause of action for infringement of trade name and 
trademark under common law.  (FAC, Twelfth Cause of Action)  This cause of action contends 
that Plaintiffs established their exclusive right to use the name “Tamashii Ramen House,” its 
trademark.  Plaintiffs contend the only Defendants Kwong and Pacific Infinity excluded them 
from the restaurant and continued to use their trade name and trademark.  However, the 
License and Royalty Agreement clearly shows that Plaintiffs knew that Orchid Bowl would be 
the party to license the intellectual property (trademark, trade name) from Tamashii, not Kwong 
or Pacific Infinity.  Hence, Plaintiffs cannot contend that they were unaware of Orchid Bowl’s 
involvement in the underlying negotiations and transactions. 
  
 It is beyond dispute that the each of the causes of action against all Defendants accrued 
by the end of January 2014, as the parties’ relationship had completely ended by that time.  As 
set out above, Plaintiff filed a Doe amendment, adding Orchid Bowl as Doe 1, on July 17, 2017, 
over 3 years later.   
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 Defendants’ demurrer to the 7th, 8th and 9th causes of action for uncertainty is overruled.  
Defendants contend that these causes of action are uncertain since Plaintiffs did not identify the 
“chef” who entered into the “employment agreement” and whether the “employment agreement” 
was written or oral or any of its terms.  Defendants also point out that the allegation that the chef 
was “still employed by the Fungs at the Richmond Tamashii” does not make sense given that 
discovery shows that all employees at the Richmond Tamashii were paid by Orchid Bowl with 
checks signed by Kwong.  
 
 Defendants, of course, already know the identity of the chef and already have formed 
their view that the chef is working for the new Richmond Tamashii and Kwong and was/is being 
paid by Orchid Bowl/Kwong.  Any additional information Defendants may seek about the 
employment agreement can be obtained through discovery.  Whether Plaintiffs’ employment 
agreement with the chef was written or oral is not central to the elements of any of these three 
claims and can therefore be obtained in discovery. 
 
 Defendants’ request for judicial notice of Exhibits A through I is denied.  Exhibits A, B, E, 
F and I are not file-stamped.  There is no need to judicially notice Exhibits A, B, C, D, E, F and I 
as these records are contained in the court’s own file.  Exhibits G and H are not documents 
which can be judicially noticed.   
 
 Plaintiff’s request for judicial notice of Exhibits 1 and 2 is denied.  These documents 
cannot be judicially noticed.  In general, the court will only take judicial notice of records such as 
admissions, answers to interrogatories, affidavits, and the like, when considering a demurrer, 
only where they contain statements of the plaintiff or his agent which are inconsistent with the 
allegations of the pleading before the court.  See Del E. Webb Corp. v. Structural Materials Co. 
(1981) 123 Cal.App.3d 593, 604-605. 
 
 Defendant’s request for judicial notice of the License and Royalty Agreement is denied.  
(Exhibit H above) 
 
            Since Plaintiff’s Amended Complaint in substantial part raises issues already decided by 
the Court’s ruling on the Motion to Strike, the court intends to award sanctions to defendant for 
unnecessarily being required to file the demurrer herein.  Defendant’s attorney shall file a fee 
declaration within 10 days from the date of this order as to the amount and reasonableness of 
any attorney’s fees incurred. 

  

 

ADDON 
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15.  TIME: 9:00   CASE#: MSC17-01727 
CASE NAME: REDON V ATHAS CAPITAL GROUP 
HEARING ON PLAINTIFF’S EX PARTE APPLICATION FOR PRELIMINARY INJUNCTION 
AND REQUEST FOR TEMPORARY RESTRAINING ORDER 
 
* TENTATIVE RULING: * 
 
Temporary injunction shall remain in effect until 12/1/2017 when balloon payment is due, on 
condition that the Plaintiff immediately pay to defendant the monthly installments due on the 
note in the amount of $14,081.68 and make timely monthly payments for October and 
November 2017.  Failure to make any required payment shall result in the temporary injunction 
being set aside. 
 
 
 

 

16.  TIME: 9:00   CASE#: MSC13-00491 
CASE NAME: T&S V MANCHENO 
HEARING ON PLAINTIFF’S MOTION TO COMPEL ATTENDANCE OF DEFENDANT AT 
DEPOSITION (SET BY EX PARTE APPLICATION) 
 
Note: Opposition is due by 9/18/17 at 2:00 p.m. The Reply is due by 9/19/17 at 2:00 p.m.  
 
* TENTATIVE RULING: * 
 
Appearance required. 
 
 
 

17. TIME: 9:00   CASE#: MSC13-00491 
CASE NAME: T&S V MANCHENO 
HEARING ON PLAINTIFF’S MOTION TO COMPEL RESPONSES AND FOR SANCTIONS 
(SET BY EX PARTE APPLICATION) 
 
Note: Opposition is due by 9/18/17 at 2:00 p.m. The Reply is due by 9/19/17 at 2:00 p.m.  
 
* TENTATIVE RULING: * 
 
Appearance required. 
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18.  TIME: 9:00   CASE#: MSC13-00491 
CASE NAME: T&S V MANCHENO 
HEARING ON DEFENDANT’S EX PARTE APPLICATION TO CONTINUE TRIAL (SET FROM 
EX PARTE APPEARANCE ON 9/15/17 IN DEPT. 9) 
 
Note: Opposition is due by 9/19/17. Any Reply will be heard on 9/20/17. 
 
* TENTATIVE RULING: * 
 
Appearance required. 
 
 

 


